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\From the last quarter of the eighteenth century on, military defeats led to territorial losses. The government increased taxes, borrowed against projected revenue, and mortgaged endowment property in order to raise the funds to build a stronger army.  Peasant uprisings, popular urban protests, and mutinies followed.  Provincial power magnets became alienated and rebellious.  New military defeats aggravated internal political crises.  Independence movements of important provinces such as Egypt could only be quelled by alliances with European powers in return for extraordinarily generous and long-term commercial concessions and legal privileges. 

Rich data from this troubled period indicate that the courts became overburdened with disputes.  Reconciliation of conflicting interests through the legal instituions proved increasingly difficult and strained the legal system.  In his single-minded pursuit of building a modern centralized army, Mahmud II often resorted to martial law and ruled by decrees, whose implementation called for repression or stretching the existing laws to the breaking point.  

A group of Ottoman bureaucrats who took charge of the reform project upon his death had a broader and more appealing vision.  The Reform Rescript of 1839, which enjoyed broad support, is a testimony to their intentions.  They promised to restore the rule of law, to assure the basic rights of all subjects, to improve the judicial system, and to make the state institutions accountable, reliable, and effective.  They were resolved to make the laws of the land more systematic, egalitarian, and in better accord with the times.  

Reorganization of courts: 
Reforms began with the acceleration of efforts to improve the overall organization of the existing (shari‘a) courts.  Court procedure was streamlined.  New schools were established to train judges.  A more rigorous examination system and modern bureaucratic rules for their appointment, promotion and dismissal were put into effect.  Simultaneously, however, a medley of new tribunals began to expand at the expense of the shari‘a courts.  By 1908, the authority of the shari‘a courts was confined mainly to Muslim family law and a few other legal issues.  In 1913, the shari‘a courts were annexed to the new judiciary system.  In 1917, the promulgation of a new family law intended to cover all citizens, with due allowances for religious difference, left little reason for the continuation of the shari‘a courts as a distinct branch of the new judiciary.  Although the 1917 law was revoked in 1919, when Istanbul was under foreign occupation, it facilitated the final abolition of the shari‘a courts in the Republic of Turkey in 1924.  They survived as family courts for Muslims in the new states that emerged in the Middle East under European mandate in the aftermath of World War I.

The New (Nizamiye) Court System: 
The new judiciary system, called “nizamiye” (“formed by state law,” “regular”), formed gradually, under the influence of external pressure as well as internal needs.  The capitulatory treaties that granted legal privileges to certain European powers necessitated the establishment of a “mixed” tribunal in Istanbul to hear commercial and maritime disputes between the beneficiaries of these treaties and Ottoman subjects.  A panel of judges of mixed nationality sat on the tribunal and settled issues according to laws that were largely of French origin.  Eventually, similar tribunals were established in other major urban centers, and their services became available to all Ottoman subjects.  The presence of foreign judges on these tribunals was confined to cases involving foreigners and to monetary values above a certain limit that was steadily revised upward.  

European embassies demanded the relegation of civil cases involving their citizens to commercial tribunals and the establishment of similar tribunals for criminal cases.  These demands were based on the conviction that Ottoman laws were religiously biased whereas European laws were secular and rational.  The Ottomans made some temporary concessions confined to Istanbul.  Incessant pressure of the ambassadors for the expansion of these concessions was one of the factors that persuaded the government to adopt the French codes of criminal and criminal procedural law and to accelerate its efforts to build a new judiciary based on the provincial councils.  In the early 1840s the government had expanded the representation of local notables and non-Muslims on councils that assisted provincial governors and had authorized them to hear certain local administrative and financial disputes.  Successive laws and regulations expanded these councils down to the district and sub-district level, differentiated between their judiciary and administrative functions, and transformed their judiciary component into a hierarchically organized network of criminal and civil courts. 

A series of laws enacted in 1871-79 integrated these courts and the commercial tribunals under the newly formed Ministry of Justice.  Simultaneously, the ministry began to establish new law schools to train the judges and the lawyers needed in the new, “nizamiye” system.  Earlier, locally recruited or elected notables and merchants had served on the new courts with technical assistance provided mostly by the graduates of the revamped shari‘a schools.  The need for their services increased as the courts became increasingly professionalized.  Eventually, however, the graduates of the new law schools took charge of the new judiciary system completely. 

Higher courts: 
Several higher legal institutions crowned the reorganized court system.  Indeed, reorganization began at the top.  In 1838, Mahmud II formed the “Supreme Council of Judicial Ordinances” with the responsibility of drafting his laws and decrees as well as hearing complaints against officials.  The judiciary responsibilities of the new council steadily expanded and included the task of serving as a court of cassation for a broad range of criminal and civil disputes.  Although composed of senior bureaucrats, the council relied heavily on a number of Islamic legal scholars to be able to fulfill its judicial functions.  In 1868, the council was split into two organizations.  The drafting of laws and the hearing of administrative cases became the responsibility of the “State Council” while the “High Court of Justice” took over the remaining judicial tasks.  Between 1875 and 1879, the latter was combined with the nizamiye courts to form the Ministry of Justice. 

An appellate section was created to review the decisions of the shari‘a courts as well within the Office of the Sheikh ul-Islam to which the shari‘a courts and judges, including the chief judges, had been attached in 1838.  Additional measures turned the sheikh’s office into a bureaucratic organization indistinguishable from a government department.  This development enhanced the office’s stature temporarily.  The marginalization of the Islamic legal tradition in Ottoman legal practice undermined the sheikh’s status as the chief jurist-scholar.  The rich endowments that once sustained the learning institutions and provided scholars with a degree of autonomy were put under the administration of a special department responsible to the grand vizier.   As the authority of the shari‘a courts declined and the new government-run public and professional schools replaced the old learning institutions whose rector was the chief jurist-scholar, the responsibilities of his office diminished further.  The annexation of the shari‘a courts and the appellate section to the Ministry of Justice in 1913 effectively reduced the office of the Sheikh ul-Islam to a department responsible for the purely religious affairs of Muslims–quite similar to the position of its equivalent in modern Turkey. 

Non-Muslim Communities: 
In contrast, reforms enhanced and reinforced the legal autonomy of non-Muslim communities.  These communities, like all others with some form of organization, had enjoyed a significant degree of autonomy in the past as well. However, Ottoman courts had remained the ultimate recourse in all legal disputes, however, including those concerning the management of the endowments of religious and educational institutions.  A series of laws beginning with the Reform Bill of 1856 provided non-Muslim communities with nearly full legal autonomy regarding family relations, educational institutions, endowments, and other internal affairs.  This development facilitated the cultivation of distinct collective identities, although the attraction of some of these communities to separatist movements in large numbers began in the 1870s, when the weaknesses of the state became vividly manifest.  In the 1850s, however, a supra-communal sense of Ottoman citizenship was still imaginable. 

Codification: 
Intense legislative activity was a salient feature of the reform era.  Technically all legislation, even those based on international treaties, comprised the sultan’s “orders.”  Bureaucrats, including jurists-turned-bureaucrats, drafted the laws.  Legislation primarily aimed at setting down an elaborate blueprint for state institutions and providing them with clear rules of operation and uniform laws to enforce.  Being the heirs of a bureaucratically oriented state tradition, the Ottomans willingly adopted codification as a technique of rewriting the laws of the state and the land, but they differed in their approaches to legislation.
One camp, called the legal “reformists,” wanted to work from within the Islamic legal tradition, adapting it to current needs and adopting provisions and principles from foreign laws only selectively.  Others, called “receptionists,” advocated the adoption of continental European laws.  This was not so much a clash of secularist and religious views as it was a divergence of jurisprudential perspectives.  Although led by jurists, the legal reformists were committed to the idea of a religiously neutral bureaucratic administrative structure and a legal system that served all citizens of the state equally.  (Legal reforms would have encountered many more difficulties and stronger resistance than they actually did without the critical support and technical assistance of scholars and judges trained in Islamic law).  

The legal reformists’ main argument was that laws not entrenched in the history, customs, and culture of a land stood little chance of being effective.  They recognized that the inequalities of personal status built into the Islamic legal tradition would cause problems, but they believed these inequalities were either inconsequential in practice or surmountable in many aspects of the Ottoman-Hanafi law.  They had a point, but they did not elaborate on what to do with inequalities where they mattered or on the implications of the religious foundations of the Hanafi law in a modern world.  Rather, they tended to rely on state power as a means to prioritize immediate legal concerns over religious and philosophical ones.  

Legal reformists scored a few victories.  Notably, the “Compendium of Rules of Justice” (Mecelle-i Ahkam-ı Adliye), which was distilled from Ottoman-Hanafi legal works, became the basic code of civil law in all Ottoman courts between 1869 and 1876.  It included principles and provisions governing ownership, contracts and legal procedure as well as overarching legal maxims.  Likewise, the Land Law of 1858, which covered most of the agricultural lands, was based on legal norms that had deep roots in Ottoman history.  The legal reformists’ influence is evident in a few other laws as well.  
Otherwise, the “receptionists” prevailed.  European insistence on the Ottomans’ adoption of Western codes and the increasing vulnerability of the government to this pressure strengthened the receptionists’ position but do not fully explain it.  Many of the receptionists believed that law was a powerful tool to change a society and since the Ottoman leadership wanted a modern state and society they might as well begin by adopting the laws of the more advanced states and societies.  This positivist and progressivist faith in law’s transformative power became particularly dominant as the graduates of the new law schools began to fill official positions that called for legal expertise in the final decades of the empire.  

Constitutional Developments: 
The Reform Rescript of 1839 mentioned above acquired the status of a fundamental law, Aside from the popular enthusiasm it generated in diverse parts of the empire; it represented a common ground on which the Ottoman elite continued to agree, their divergent opinions notwithstanding.  The Reform Bill of 1856 did not achieve the same stature.  It addressed mainly the needs of non-Muslims and was based on an international agreement rather than a visible consensus of the Ottoman elite.  Nevertheless, the 1856 bill as well had certain significant consequences.  The architects of the bill, a few powerful ministers, pursued a form of nation building that is best termed consociational.  They imagined a modern Ottoman society composed of communities whose affairs were run by elected lay representatives, in addition to religious leaders, but which also shared a supra-communal sense of Ottoman identity and loyalty to the Ottoman state.  Ultimately the model did not work for the Ottoman state but it influenced some of its successors–notably Lebanon and Yugoslavia.  Moreover, the incorporation of the notion of representative government into the organic laws of the major non-Muslim communities in the 1860s resonated widely.  The concepts of constitutional monarchy and electoral politics moved to the center of political and intellectual debates.

A group of bureaucrat-intellectuals, the “Young Ottomans,” became influential champions of these concepts.  They had grown critical of the architects of the 1856 bill for monopolizing the reform project and for using their power in ways that deepened economic woes, intensified external pressure, and alienated the Muslim population.  They advocated a constitutional regime that would ensure the rights of all citizens, allow the participation of the representatives of the governed in the legislative process, make the government transparent and accountable, and establish checks against its domination by a handful of ministers.  

The Constitution of 1876 included many of these points.  The delegates of the provincial administrative councils convened in Istanbul to form the first Ottoman representative assembly.  The assembly was charged to review major bills, including the annual budget, and propose revisions.  The delegates exercised this limited legislative power diligently, offering thoughtful, useful but also harsh criticism of government policies, irritating the normally elitist Ottoman bureaucrats.  The devastating consequences of the Russo-Ottoman war of 1877-78 set the stage for the suspension of the representative assembly, although not the constitution as such.  Sultan Abdülhamid II (r. 1876-1909) took charge of the government and ruled autocratically with the support of a large group of senior bureaucrats.  Modernization of the state institutions and legal reforms continued unabated under their watch.  Successful efforts were made to involve notables in local administration down to the district and sub-district level in an effort to expand the government’s social base.  However, the sultan continued to embody the state and all laws were technically and literally his “will” (irade) although prepared by bureaucrats and technocrats in the State Council.  

A widely popular coup d’état led by young officers and officials restored electoral politics in 1908.  The constitution was revised to restrict the sultan’s powers and to reinforce freedom of speech and organization.  Parties formed and elections were held.  The parliament began to work on a series of new laws.  The hopes for a sense of supra-communal Ottoman citizenship were rekindled but only briefly.  Labor strikes, mutinies, uprisings, the dearth of funds, and other problems made the state look weaker than ever.  An ardently centralist and statist group of officers and officials seized the reins of government by force early in 1913, in the wake of two devastating wars that cost the state virtually all of its remaining European and African provinces.  This group, organized under the Union and Progress party, ruled the state autocratically, with martial law, until 1918.  They were products of Westernized education and committed to further Westernization of the state and society but as a means to assure the survival of the state. They considered the legal privileges of foreigners and of non-Muslim communities as the root cause of the state’s weakness and were determined to end these privileges.  World War I gave them this opportunity but also brought the end of the Ottoman state.  Nevertheless, Ottoman legal institutions, the acceptance of Western legal norms as the new universal reference instead of the Hanafi norms, and some of the complex tensions of late Ottoman legal history survived and continued to influence human lives in the new states–most distinctly in the Republic of Turkey.  
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